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Federal Acquisition Regulation 23.404 

use the clause at 52.223–3 with its Alter-
nate I. 

[56 FR 55374, Oct. 25, 1991] 

Subpart 23.4—Use of Recovered 
Materials 

SOURCE: 60 FR 28496, May 31, 1995, unless 
otherwise noted. 

23.400 Scope of subpart. 
This subpart prescribes policies and 

procedures for acquiring Environ-
mental Protection Agency (EPA)—des-
ignated products through affirmative 
procurement programs required by the 
Resource Conservation and Recovery 
Act of 1976 (RCRA) (42 U.S.C. 6962) and 
Executive Order 13101 of September 14, 
1998, Greening the Government through 
Waste Prevention, Recycling, and Fed-
eral Acquisition. 

[65 FR 36019, June 6, 2000] 

23.401 Definition. 
EPA-designated product, as used in 

this subpart, means a product— 
(1) That is or can be made with recov-

ered material; 
(2) That is listed by EPA in a pro-

curement guideline (40 CFR part 247); 
and 

(3) For which EPA has provided pur-
chasing recommendations in a related 
Recovered Materials Advisory Notice 
(RMAN). 

[65 FR 36019, June 6, 2000] 

23.402 Authorities. 
(a) The Resource Conservation and 

Recovery Act of 1976 (RCRA), 42 U.S.C. 
6962, requires agencies responsible for 
drafting or reviewing specifications 
used in agency acquisitions to— 

(1) Eliminate from those specifica-
tions any requirement excluding the 
use of recovered materials or requiring 
products to be manufactured from vir-
gin materials; and 

(2) Require, for EPA-designated prod-
ucts, using recovered materials to the 
maximum extent practicable without 
jeopardizing the intended end use of 
the item. 

(b) RCRA also requires— 
(1) EPA to prepare guidelines on the 

availability, sources, and potential 

uses of recovered materials and associ-
ated products, including solid waste 
management services; and 

(2) Agencies to develop and imple-
ment affirmative procurement pro-
grams for EPA-designated products 
within 1 year after EPA’s designation. 

(c) Executive Order 13101 requires 
that the agency head— 

(1) Work to increase and expand mar-
kets for recovered materials through 
greater Government preference and de-
mand for such products consistent with 
the demands of efficiency and cost-ef-
fectiveness; and 

(2) Develop and implement affirma-
tive procurement programs in accord-
ance with direction in RCRA and the 
Executive order. 

[65 FR 36019, June 6, 2000] 

23.403 Policy. 

Government policy on the use of re-
covered materials considers cost, avail-
ability of competition, and perform-
ance. The objective is to acquire com-
petitively, in a cost-effective manner, 
products that meet reasonable per-
formance requirements and that are 
composed of the highest percentage of 
recovered materials practicable. 

[65 FR 36019, June 6, 2000] 

23.404 Agency affirmative procure-
ment programs. 

(a) For EPA-designated products, an 
agency must establish an affirmative 
procurement program, if the agency’s 
purchases meet the threshold in 
23.405(a). Technical or requirements 
personnel and procurement personnel 
are responsible for the preparation, im-
plementation, and monitoring of af-
firmative procurement programs. 
Agency affirmative procurement pro-
grams must include— 

(1) A recovered materials preference 
program; 

(2) An agency promotion program; 
(3) A program for requiring reason-

able estimates, certification, and 
verification of recovered material used 
in the performance of contracts; and 

(4) Annual review and monitoring of 
the effectiveness of the program. 

(b) Agency affirmative procurement 
programs must require that 100 percent 
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